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IN THE 


Huttpb States Court nf Appeals 
fur ttjp district nf Columbia 

April Term, 1936 j 

No. 6739 

Clarksburg-Columbus Short Route Bridge Co., 
a Corporation, Appellant, 

v 

u. 

George H. Bern, Secretary of War of the United 
States of America, Appellee. 

Appeal From the Supreme Court 
of the District of Columbia 

BRIEF ON BEHALF OF APPELLANT 

STATEMENT OF THE CASE 

This is an appeal from a final decree of the court 
below sustaining the motion of George H. Den, Sec¬ 
retary of War, one of the defendants in the court 
below, to dismiss the bill of complaint and finally dis¬ 
missing the same with costs against the plaintiff. 

After oral argument by counsel for the respective 
parties, the Trial Justice took the matter under con¬ 
sideration and filed a written opinion sustaining the 
motion to dismiss the bill of complaint, which opinion 
appears on record pages 18 to 19. 
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THE BILL OF COMPLAINT 

The appellant, hereinafter referred to as the plain¬ 
tiff, tiled it$ bill of complaint for injunction with ac¬ 
companying' motion for preliminary injunction (R. p. 
1). The bill of complaint (R. pp. 1 to 11), briefly 
stated, alleges the following: By authority of an Act 
of Congress of the United States dated December 11, 
1926, the consent of the Congress was granted to it to 
construct, maintain and operate a toll bridge and ap¬ 
proaches thereto across the Ohio River at a point 
suitable to the interest of navigation between a point 
at or near the Town of St. Marys, Pleasants County, 
West Virginia, and a point opposite thereto in Wash¬ 
ington County, State of Ohio, in accordance with the 
provisions of the Act of the Congress of the United 
States entitled “An Act to Regulate the Construction 
of Bridges Over Navigable Waters,” approved March 
23, 1906. (Title 33 U. S. C. A., Sec. 494). Thereafter, 
the plaintiff constructed its bridge and commenced 
operation of its business and, to the date of the filing 
of said bill pf complaint, has continued to engage in 
the business of operating its toll bridge. The defend¬ 
ant, Parkersburg Community Bridge Company, is the 
owner of a toll bridge, having been authorized by the 
Congress of the United States in February, 1915, to 
construct a bridge across the Ohio River from the 
City of Parkersburg, State of West Virginia, to the 
Town of Belpre, in the State of Ohio, also in accord¬ 
ance with thp provisions of said Act of Congress ap¬ 
proved March 23, 1906. Since its incorporation it 
has, to the present time, engaged in the business of 
operating a toll bridge across the Ohio River be¬ 
tween the said cities. The properties of the plaintiff 
and of the defendant corporation have always been 
highly competitive. Plaintiff’s bridge is located upon 
and is an integral part of U. S. Transcontinental 



Route Xo. 50 North, and defendant’s bridge is located 
upon and is an integral part of U. S. Route Xo. 50 
South, which traffic route is a transcontinental high¬ 
way which, approximately thirty (30) miles east of 
Parkersburg, West Virginia, divides into two branches, 
the northerly branch thereof carrying the traffic over 


the bridge of the plaintiff and the southerly 
carrving the traffic over the bridge of the de 
corporation. These two branches converge at 
Ohio, to the west of the properties of the plaintiff 
and defendant corporations. The length and general 


branch 
fc ndant 
Ait hens, 


character of the two routes are approximately the 
same, making it equally available and convenient for 
through traffic to use either bridge. West Virginia 


State Highway Xo. 2 parallels the eastern shore of 


the Ohio River, passes both bridges and is a feeder 


for automobile traffic originating in the Pittsburgh 
and Wheeling areas and connects with said U. S. 
Highway Xo. 50. Ohio State Highway Xo. 7 pa rallels 
the Ohio River on its western shore, likewise passes 
both bridges and connects with said U. S. Highway 
Xo. 50. Both pa rail cling highways are of the latest 
approved construction and the distance between the 
two bridges, on either highway, is approximately the 
same. Thus, with equal convenience, the two bridges 
are available to automobile traffic using anv of the 
aforesaid highwavs. Prior to the action of the de- 
fondant, the Secretary of War, reducing the rates of 
toll permitted to be charged on the Parkersburg 
Bridge, the rates of toll for transit of passengers and 
vehicles across the plaintiff’s bridge at St. Marys, 
West Virginia, and across the bridge of the defendant 
corporation at Parkersburg, West Virginia, were ap¬ 
proximately the same due to competitive conditions 
and travelers using anv of the aforesaid higljwavs, 
under approximately the same conditions as jo the 


nature of the roadway and the distance to be trav- 
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ersed, bad an equal choice of routes, equal service and 
equal facilities at approximately equal cost, with the 
result that the bridges of the plaintiff and the de¬ 
fendant corporation were highly competitive and each 
received its fair share of traffic upon said highways. 
By using the plaintiff’s bridge the congested traffic 
area around Parkersburg might be avoided. The 
building of the plaintiff’s bridge and the traffic there¬ 
upon has caused a thriving community to exist at St. 
Marys, We$t Virginia, the easterly terminus of the 
plaintiff’s bridge. Between the bridges of the plain¬ 
tiff and of the defendant corporation there is another 
bridge from the City of Marietta, Ohio, to the City of 
Williamsto'vyn, West Virginia, which, however, does 
not enter into competition with either the bridges of 
the plaintiff or the defendant corporation. The plain¬ 
tiff's bridge is the most recentlv erected and the best 
equipped for the handling of traffic. It cost approxi¬ 
mately One Million Two Hundred and Fifty Thousand 
Dollars ($1,250,000.00) which was raised by the sale 
of its bonds of the par value of Six Hundred and 
Fifty Thousand Dollars ($650,000.00) and of its cap¬ 
ital stock. Its stockholders and bondholders are resi¬ 
dents of many states within the United States. It 

* 

depends, primarily, for its revenues upon the afore¬ 
said through traffic on the above mentioned high¬ 
ways, there jbeing but little local traffic between the 
Town of St. Marys, West Virginia, and the Town of 
Newport, Ohio, the westerly terminus of the plain¬ 
tiff’s bridge, while the bridge of the defendant cor¬ 
poration enjoys a large amount of local traffic be¬ 
tween the City of Parkersburg and the Town of 
Belpre and is, therefore, not dependent for its rev¬ 
enues on the through traffic of the aforesaid high- 
wavs. In fact, the local traffic over the bridge at 
Parkersburg]is greater than the entire traffic over the 
plaintiff’s bridge. By reason of the aforesaid com- 



petitive conditions and as a result of the operation 
of natural economic laws, the tolls upon said bridges 
were approximately the same. Any reductio^i in the 
tolls charged upon any of the bridges necessarily 
causes a similar reduction bv the other bridges. 
Prior to the 20th day of June, 1935, without notice 
to the plaintiff and without an opportunity for it to 
be heard or to present evidence of the above competi¬ 
tive conditions and of the irreparable loss ai|id dam¬ 
age which would result to it, by reason of 4 reduc¬ 
tion in the tolls to be charged upon the bridge of the 
defendant corporation, the defendant, George H. 
Dern, Secretary of War, through his agent in 
charge of the United States Engineer Office a|t Hunt¬ 
ington, West Virginia, ordered a reduction | in the 
tolls to be charged upon the bridge of the defendant 
corporation at Parkersburg. This officer refused to 
consider anv circumstances in determining the rate 
of toll to be charged upon the defendant’s bridge 
excepting that of a reasonable return on its invest¬ 
ment in its particular bridge. His investigation was 
for the purpose solely of determining whether the 
then tolls charged upon the Parkersburg Bridge pro¬ 
duced a reasonable return on its capital investment 
and on that ground alone and without consideration 
of the relative effect upon other competitive tjridges, 
he prescribed and approved a new and lesser ^ate of 
toll upon that bridge of approximately thirty (30) 
per cent. Plaintiff had no notice of the investigation 
conducted bv said Engineer Officer, had no noltice or 
opportunity to appear and to submit evidence and 
proof and otherwise to establish the competitijve sit¬ 
uation existing between the two bridges. | 

Aft or said investigation by said Engineer \Officer 
and prior to the order of the defendant, George 77. 
Drrn, as Secretary of War, that is, between June 20, 
1935, and January 1 , 1936 , plaintiff appealed to the 
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defendant as Secretary of War for consideration 
and protested the denial to it of its right to notice, 
to appear and to he heard during the investigation 
by the said Engineer Officer and to present evidence 
of the effect upon it of any reduction in toll on 
the Parkersburg Bridge. (R. p. 7.) Despite its 
protest, tlije Secretary of War refused to consider 
the competitive conditions aforesaid and the effect 
upon the plaintiff’s bridge of any order reducing 
the tolls upon the Parkersburg Bridge, and pro¬ 
mulgated an order dated January 1, 1936, reducing 
the tolls upon the Parkersburg Bridge in an amount 
of approximately thirty (30) per cent. Thereafter, 
so great has been the divergence of traffic from the 
bridge of the plaintiff to that of the defendant cor¬ 
poration that, although the gross reduction in tolls 
on the defendant corporation’s bridge, by reason of 
the aforesaid order, amounted to approximately 
thirty (30) per cent yet, to the time of the filing of 
the bill of complaint, the gross revenue of the de¬ 
fendant's bridge had decreased only approximately 
nineteen (19) per cent. Such divergence will con¬ 
tinue to even a greater extent as the reduction in 
tolls becomes more generallv known so that the de- 
fendant corporation will enjoy a larger gross rev¬ 
enue than it had prior to the reduction complained of 
to the irreparable loss, injury and damage of the 
plaintiff. Any reduction in tolls charged by the 
plaintiff’s bridge would cause it irreparable loss, in¬ 
jury and damage as it is not now earning sufficient 
with which to pay in full the interest upon its bonded 
indebtedness and, in order to meet the aforesaid 
competitive conditions, it will be necessary for the 
plaintiff to reduce the tolls upon its bridge or cease 
operations entirely to the irreparable loss, injury 
and damage not only of the communities which it 
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serves but also of its stockholders, bondholders and 
creditors. i 

The action of the Secretary of War wajs illegal, 
arbitrary and capricious in that he refused t|o accord 
to the plaintiff, prior to the promulgation of his 
said order reducing the tolls upon the Parkersburg 
Bridge, an opportunity to produce evidence of the 
aforesaid competitive conditions and the irreparable 
effect upon the plaintiff’s bridge of any reduction in 
tolls permitted to be charged upon the defendant’s 
bridge, and in that in prescribing the rates of toll to 
be charged upon the Parkersburg Bridge he, prior 
to the promulgation of his order reducing sajid tolls, 
refused to give anv consideration whatever! to the 
competitive conditions between the two bridges and 
determined the new rate of toll permitted! to be 
charged upon the Parkersburg Bridge solely and en¬ 
tirely upon the question of a reasonable return to 
that bridge upon its investment, without anyjconsid- 
eration whatever of the effect of a reduced toll upon 
the bridge of the plaintiff and was further illegal, 
arbitrary and capricious in that the tolls charged by 
the two bridges were, prior to the said- order of the 
Secretary of War , just and reasonable and were 
necessary to enable the owners of each bridge to 
render efficient service to the public and tjo pro¬ 
vide a reasonable and just return. The action of 
the Secretary of War has resulted in a cpnfisca- 
tion of the property of the plaintiff corporation, 
without due process of law, and unless restrained, 
the plaintiff will be required totally to cease itsk busi¬ 
ness which will result in irreparable loss, injury and 
damage to the plaintiff, its bondholders, stockholders 
and creditors. I 
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FURTHER PLEADINGS 

There was filed with the bill of complaint a motion 
for preliminary injunction (K. p. 12). 

The Parkersburg Community Bridge Company 
filed its answer to the bill of complaint (R. pp. 13 to 
17). The answer admitted (Paragraph 17 thereof, 
R. p. 14) jthat the Engineer Officers of the United 
States Army and the defendant, the Secretary of 
War, prior to the promulgation of the order of the 
Secretary qf War dated January 1, 1936, refused to 
consider anv circumstances in determining the rate 
of toll to be charged on defendant’s bridge except¬ 
ing that of a reasonable return on its investment in 
its bridge and that the reduction ordered in the tolls 
permitted to be charged upon its bridge was based 
purely upon consideration of a reasonable return to 
the defendant corporation on its capital invested 
based upon [the then valuation of its bridge; that the 
Secretary of War and his agent, prior to the pro¬ 
mulgation of the order reducing the tolls permitted 
to be charged upon the bridge of the defendant cor¬ 
poration, refused to give consideration to the rela¬ 
tive effect upon other competitive bridges in the 
neighborhood of any reduction in tolls upon the 
bridge of the defendant corporation; that, as a re¬ 
sult of the order of the Secretary of War on Januarv 

* • 

1, 1936, its gross operating revenues have decreased 
approximately nineteen (19) per cent, that traffic has 
boon diverted from the bridge of the plaintiff corpo¬ 
ration to tligt of the defendant corporation and will 
in the future continue to be diverted to a greater 
extent as knowledge of the rate reduction becomes 
more universal to the traveling public, particularly 
to the commercial class thereof; that this divergence 
can be prevented only surely by a reduction in tolls 
upon the bridge of the plaintiff corporation to a 
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schedule comparuble with that now in force and ef¬ 
fect on the bridge of the defendant corporation by 
reason of the aforesaid order of the Secretary of 
War, and that the rates theretofore existing were 
just and reasonable. It averred that the drastic 
reduction in the tolls upon its bridge was unwar¬ 
ranted; that it so advised the various agents of the 
Secretary of War and that it consistently objected, 
to the defendant and his agents, to anv reduction of 
tolls upon its bridge because of the serious injury 
and damage which would be done to the plaintiff 
corporation and to the Marietta Bridge. 

Thereafter, the defendant, the Secretary of War, 
filed his motion to dismiss the bill of complaint (R. p. 

17) . In said motion, the defendant, the Secretary of 
War, contended that the plaintiff was without stand¬ 
ing or capacity to institute and maintain the suit; that 
the bill of complaint stated no cause of action against 
that defendant and was wanting in equity and did 
not allege any legal injury threatened or suffered by 
the plaintiff by reason of the act of that defendant 
complained of therein. 

The matter was fully argued before Mr. Justice 
Jesse C. Adkins, who took the matter under considera¬ 
tion and rendered his memorandum opinion (R. p. 

18) and, by his decree, sustained the motion of the 
defendant, the Secretary of War, to dismiss the bill of 


complaint and finally dismissed the same (R. p 


ASSIGNMENT OF ERRORS 


19). 


The assignment of errors appears in Record p. 20. 
Appellant respectfully submits that the Trial Justice 
erred in sustaining the motion of the defendant, 
George H. Dern, Secretary of War of the United 
States of America, to dismiss the bill of complaint 
and in dismissing the same. 
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ARGUMENT 

I 

The Trial Justice’s Memorandum Is Contrary to the 

Pleading. 

It is axiomatic and requires no citation of authority 
that a motion to dismiss a bill of complaint admits the 
facts which are well pleaded therein. This motion 
to dismiss, therefore, admits that, among other things, 
the plaintiff was accorded no opportunity to appear 
at the hearing conducted bv the Engineer Officer on 
June 20, 1935, was not notified of a hearing although 
its rights were vitally affected and was given no op¬ 
portunity to present evidence respecting the competi¬ 
tive conditions existing on the two bridges. It further 
admits that between said date and January 1, 1936, 
the plaintiff protested to the Secretary of War with¬ 
out avail and that over the protest of the plaintiff the 
Secretary nevertheless promulgated his order dated 
January 1, 1936, reducing the tolls upon the Parkers¬ 
burg Bridge. It further admits that during this pe¬ 
riod of time the plaintiff corporation brought to the 
attention of the Secretary of War the competitive con¬ 
ditions existing between the two bridges and the 
irreparable loss, injury and damage which would re¬ 
sult to the plaintiff corporation by reason of any 
reduction in tolls ordered upon the Parkersburg 
Bridge but that, despite said protest, the Secretary of 
War nevertheless refused to give any consideration 
whatsoever to these competitive conditions and, prior 
to the promulgation of his order reducing the tolls 
upon the Parkersburg Bridge, he determined that a 
reduction should be made solely and entirely upon the 
question of a reasonable return to the defendant cor¬ 
poration upon its investment, without any considera¬ 
tion whatever concerning the relative effect upon the 
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bridge of the plaintiff corporation of any reduction 
in tolls upon the Parkersburg Bridge. It admits that, 
although all of the facts which were pleaded in the 
bill of complaint were brought to the notice and knowl¬ 
edge of the Secretary of War prior to his order of 
January 1, 1936, he nevertheless refused to give any 
consideration thereto and despite them he ordered the 
reduction in tolls upon the Parkersburg Bridge effec¬ 
tive on January 1, 1936. 

The Trial Justice, during his consideration of the 
case, had before him all of the pleadings, iijicluding 
the answer of the defendant corporation. This an¬ 
swer, as hereinbefore pointed out, expressly admitted 
that, during the hearing before the Engineer Officer 
on June 20, 1935, the defendant corporation protested 
any reduction in tolls permitted to be charged upon 
its bridge, calling to the attention of said Engineer 
Officer the competitive conditions existing in tlije Park¬ 
ersburg area respecting the three bridges tllere lo¬ 
cated, asserted that, in determining whether al reduc¬ 
tion in tolls would be justified upon the bridge of the 
defendant corporation, such competitive conditions 
should be considered and their effect upon th(3 other 
bridges in the vicinity and that, despite this protest, 
said Engineer Officer refused to consider said competi¬ 
tive conditions and proceeded to a determination of 
the question of reduction of tolls upon the defendant 
corporation’s bridge solely and entirely upon the 
question of a reasonable return to the defendant cor¬ 
poration upon its investment at the then valuation of 
its said bridge, rejecting and refusing to consider the 
competitive conditions aforesaid in the exercise) of the 
rate making power. 

From the foregoing it is obvious that the Trial Jus¬ 
tice was in error when he stated in his memorandum 
opinion that it appeared that the Secretary of War 
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reached his decision without the question of competi¬ 
tion being presented to him when it says : 

“Having decided the cases before him upon the 
question actually presented it cannot be said that 
his action was arbitrary or capricious because he 
failed to consider a question not called to his at¬ 
tention.” 

The question of competition was, as aforesaid, called 
to the attention of the agent of the Secretary of War 
at the time of the hearing and was further called to 
his particular attention long prior to the promulga¬ 
tion by him of his order effecting the reduction in 
tolls upon the Parkersburg Bridge dated January 1, 
1936. 

The motion to dismiss admits a most important 
allegation in the bill of complaint which, in and of 
itself, it is respectfully submitted, sufficient to justify 
a reversal of the decision of the Trial Court. The bill 
of complaint in clear and unmistakable language al¬ 
leged in Paragraphs 21 and 25 thereof (B. pp. 9 and 
11) that the tolls charged by the two bridges were, 
prior to the said order of the Secretary of War, just 
and reasonable and were necessary to enable the 
owners of each bridge to render efficient service to the 
public and to provide a reasonable and just return to 
each corporation. If, as is admitted by the motion to 
dismiss, the tolls, prior to the order of the Secretary 
of War complained of, were just and reasonable, how 
can it be successfully contended that a reduction would 
be justified and that a lesser rate of toll decreed upon 
the Parkersburg Bridge can be just and reasonable? 
To ask the question is to answer it adversely to the 
contention of the Secretary. Certainly, if a rate of 
toll existing is just, reasonable and necessary, then 
any reduction must be unjust, unreasonable and un¬ 
necessary arid violative of the statute and, therefore, 
illegal, arbitrary and capricious. 
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THE APPLICABLE STATUTE 

The pertinent part of the statute involved (U.S.C. 

A., Title 33, Sec. 494) reads as follows: 

“494. Obstruction of navigation; alterations 
and removals; lights and signals; draws; tolls. 
No bridge erected or maintained under the pro¬ 
visions of this chapter, sections 491 to 498, inclu¬ 
sive, shall at any time unreasonably obstruct the 
free navigation of the waters over which it is 
constructed, and if any bridge erected in accord¬ 
ance with the provisions of this chapter, Sections 
491 to 49S, inclusive, shall, in the opinion of the 
Secretary of War, at any time unreasonably ob¬ 
struct such navigation, either on account] of in¬ 
sufficient height, width of span, or otherwise, or 
if there be difficulty in passing the draw dpening 
or the draw span of such bridge by rafts, steam¬ 
boats, or other water craft, it shall be the duty of 
the Secretary of War, after giving the parties in¬ 
terested reasonable opportunity to be heard, to 
notify the persons owning or controlling such 
bridge to so alter the same as to render naviga¬ 
tion through or under it reasonably free, easy, 
and unobstructed, stating in such notice the 
changes required to be made, and prescribing in 
each case a reasonable time in which to mahe such 
changes, and if at the end of the time so specified 
the changes so required have not been made, the 
persons owning or controlling such bridge shall 
be deemed guilty of a violation of this chapter, 
sections 491 to 498, inclusive; and all such alter¬ 
ations shall be made and all such obstructions 
shall be removed at the expense of the persons 
owning or operating said bridge. The persons 
owning or operating any such bridge shall main¬ 
tain, at their own expense, such lights and other 
signals thereon as the Secretary of Commerce 
shall prescribe. If the bridge shall be constructed 
with a draw, then the draw shall be opened 
promptly by the persons owning or operating 
such bridge upon reasonable signal for the pass- 
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t 

age of boats and other water craft. ;If tolls shall 
be charged for the transit over any bridge con¬ 
structed under the provisions of this chapter, sec¬ 
tions 491 to 498, inclusive, of engines, cars, street 
cars, wagons, carriages, vehicles, animals, foot 
passengers, or other passengers, such tolls shall 
be reasonable and just, and the Secretary of War 
may, at any time, and from time to time, pre¬ 
scribe the reasonable rates of toll for such transit 
over such bridge, and the rates of toll for such 
transit over such bridge, and the rates so pre¬ 
scribed shall be the legal rates and shall be the 
rates demanded and received for such transit. 
(Mar. 23, 1906, c. 1130, Par. 4, 34 Stat. 85). 


It is to be observed that the first portion of Sec. 
494 which deals with obstructions to navigation pre¬ 
scribes due process of law and the duty on the part of 
the Secretary of War, after giving the parties inter¬ 
ested reasonable opportunity to be heard, to notify 
the persons owning or controlling such bridge to so 
alter the same, rendering navigation free, stating in 
such notices the changes to be made and stating in 
each case a reasonable time for making such changes. 
However, there is no such provision for due process 
of law in the remaining portion of Sec. 494 which pro¬ 
vides for the fixing of tolls. 


II 

No Judicial Precedents Exist Determinative of the 
Questions Involved and Therefore Recourse Must 
Be Had to Analogy. 

This statute has no parallel. During the thirty (30) 
years since its enactment, diligent research by counsel 
has shown no reported case in which the Secretary of 
War has heretofore attempted to exercise the rate 
making power given to him by the statute. This is 
absolutely a case of first and novel impression. There 
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is no direct judicial precedent by which it can be 
governed. It permits the exercise by the Secretary 
of \\ ar of the most drastic power known to the law 
without the usual and necessary requirements for the 
protection of private persons of notice and anj oppor¬ 
tunity to be heard by those persons whose rights may 
be affected. Xo provision is therein contained for an 
appeal from any order of the Secretary of War. Ob¬ 
viously, arbitrary action may only be controlled by a 
court of equity. 


i 7- 

\ j 
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The United States Must Act Indiscriminately Betweens • > 

Corporations It Has Chartered. ^ ^ .V 1 

The case presented by the bill of complaint and ad¬ 
mitted by the motion to dismiss involves total cessa¬ 
tion of the operation of the plaintiff’s business by 

reason of the effect of the order of the Secretarv and 

* 

total abandonment thereof with consequent irrepara¬ 
ble loss and injury. Xo mere competitive advantage 
or disadvantage is made by the pleadings. The effect 
of the order of the Secretary of War upon the plain¬ 
tiff corporation is direct and immediate, not collat¬ 
eral and remote. 

Although the Congress of the United States has 
vested m fKe plaintiff, by the charter which it grant¬ 
ed to the plaintiff corporation, the right to engage 
in the business of operating a toll bridge until said 
charter is amended, altered or repealed, yet the ef¬ 
fect of the action of the Secretarv of War \H11 be 
total destruction of the plaintiff’s business ankl con¬ 
fiscation of its property. This distinction was recog¬ 
nized in Memphis Gas Company v. City of Memphis, 

72 Fed. 953, wherein it was held that under an act of 
a state legislature authorizing a taxing district to 
regulate the price of gas furnished by the gas com- 
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panies within the district, the power to regulate can¬ 
not be exercised arbitrarily or in such a manner as 

* 

to bring about the destruction or confiscation of 
property of the gas companies. Due regard must be 
given to their right to receive such income as must 
be necessary to pay operating expenses, legitimate 
fixed charges and a reasonable profit. Accordingly, 
it was held that a preliminary injunction should be 
granted where the bill charged that the rate fixed 
under such a statute bv a taxing district was fixed 
arbitrarily and so unreasonably low that the com- 
pany affected would be unable to meet its expenses 
and fixed charges and would be rendered insolvent. 
The Court said: 

l “The state is under an obligation to act just- 
ly, and without arbitrary discrimination, be¬ 
tween corporations of the state just as it is be¬ 
tween citizens of the state enjoying equal rights. 
The state cannot, under the guise of regulation, 
bring about a destruction and confiscation of a 
\ company’s property; and the state’s power to 
\ absolutely abolish the corporation must be dis¬ 
tinguished from its power to destroy its busi¬ 
ly ness and confiscate its property, so long as it 
choosesi to permit its existence and to authorize 

its business bv a valid charter.” 

•/ 

Both the bridge of the plaintiff corporation and 
that of the defendant corporation are creatures of 
the Congress of the United States and have been ex¬ 
pressly authorized by their acts of incorporation to 
engage in the business of operating toll bridges 
across the Ohio River. Certainly the United States, 
having given these bridges their charters, is under 
the same difty as a State as announced in the fore¬ 
going decision. Accordingly, the United States is 
under an obligation to act justly and without arbi¬ 
trary discrimination between these two corporations. 


Also, under the guise of regulation of rates,! it may 
not bring about a destruction and confiscation of the 
property of the plaintiff. The United States,! by the 
reservation of the power to amend, alter or repeal 
the charter of each bridge, has the power to abso¬ 
lutely abolish the corporation. This power, however, 
must be distinguished from the effective destruction 
of the business of the corporation and confiscation 
of its property so long as the United States chooses 
to permit the existence of the plaintiff corporation 
and to authorize its business bv a valid charter. 

It is respectfully submitted that the Trial Justice 
was in error when he asserted in his memorandum 
opinion that the rates prescribed by the Secretary 
of War need only bo just and reasonable. By the 
general law applicable to this situation such rates 
must also not be discriminatory. 

See also: Chicago, Milwaukee and St. Paul Rail¬ 
road v. Minnesota, 134 U.S. 418; 

Reagan Cases, 154 U.S. 362. 


IV 

The Secretary, in the Exercise of Rate Making 
Must Consider Competitive Conditions. 


Power, 


The instant case is distinguishable from the exer¬ 
cise of ordinary executive perogatives by a depart¬ 
ment head, for it involves rate making. The power 
to fix tolls is the exercise of a judicial functioi j which 
is involved in determining the" amounf^oT*contpensa- 
tion and the question of the reasonableness of a rate 
of charge is eminently a question for judicial inves¬ 
tigation, requiring due process of law for its deter¬ 
mination. 

See: Canadian Southern Railway Company v. 

International Bridge Company, $ Fed. 
190. 





IS 


Since there is no direct judicial precedent for de¬ 
cision of the instant case, we are forced, by analogy, 
to consider the factors which have been judicially de¬ 
clared to be properly considered when exercising a 
rate making, power. The nearest analogy is the ex¬ 
ercise bv the Interstate Commerce Commission of 
the power to make rates for the transportation of 
persons and commodities in interstate commerce. 
There have been long lines of decisions adjudicating 
the factors which must be considered bv the Com- 

i * 

mission in determining rates. Universally it has been 
held that many other things than reasonable return 
to the railroads on their capital invested are to be 
considered ip making rates. It is not proper, as the 
Secretary has done in the instant case, to consider 
only the va^ue of the particular medium of com¬ 
merce in fixing rates. 

It has been recognized bv a long series of decis- 
ions both in the Interstate Commerce Commission 
and in the Federal Courts that a rate making body, 
in fixing rates, must give consideration to situations 
of competition and rates must be fixed in view of 
competitive conditions and not merely on the basis cf 
the value of fhe particular medium of commerce. 

In Commercial Club of Superior , Wisconsin , v. 
G. N. Ry Co 24 I.C.C. 96, 102, it was said: 

t “The interests of all lines must be considered 
in questions of reasonableness of rates, and not 
alone those of the line that can handle the traffic 

k with the least cost.’’ 


It was further held in re Advances in Rates — East- 

i 


ern Case , 20 I.C.C. 243, 274. as follows: 


“In determining the reasonableness of an ad¬ 
vance by all of the railroads in official classifi¬ 
cation territory, the Commission ought not tc 
y make the most opulent nor the poorest railroad 


the standard bv which to measure the reason- 

%• 

ableiiess of the rate. In this territory the Penn- 

%/ 

sylvania System, the New York Central Lines 
and the Baltimore and Ohio Railroad may be 
taken as typical and whatever rate might reason- 
ably be imposed upon these three systems must 
be held to be a reasonable charge for all lines. 
Under rates reasonable for these three systems 
there may be lines whose earnings will be ex¬ 
travagant, but that is their good fortune. There 

mav be lines which cannot make sufficient earn- 
•> 

ings but that is their misfortune. The Commis¬ 
sion ought not to impose upon this territory, for 
the purpose of allowing defendants additional 
revenues, higher rates than are adequate to 
these three systems, considered as a whole.” 

In Commercial Club of Salt Lake v. A. T. and S. 
E. Rg. Co., 19 I.C.C. 218, it was held that: 

“In determining a freight rate which must of 
necessity be charged by competing lints, the 
Commission must not look exclusively to that 
line which could handle the business cheapest, or 
which was the strongest financially, but must 
consider as well the weaker rival.” v 

Moreover, it is in the interests of the puolic to 
keep various routes open rather than to so fix: rates 
as to divert all traffic or a large portion thereof to 
the cheapest route. 

The decision concerning rates shall always proceed 
upon settled principles of law and equity and not 
upon arbitrary discretion. —Canada Northern Rail¬ 
way Co. v. International Bridge Co., 7 F. 653. 

The existence of competition should be considered 
in rate making. The authorities, as well as the ex¬ 
perts in these cases, recognize that competition may 
be a controlling factor.— I. C. C. v. C. G. W. Rij. Co., 
141 F. 1003, 209 U. S. 108. 

Competition that affects rates should be considered 
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by the rate making body.— I. C. C. v. Southern Rail¬ 
way Co., 105 F. 703. 

The effect of a rate on other railroads in the terri- 
! tory should, be taken into consideration.— 1looker v. 
/. C. C., 188 F. 242. 

It was, moreover, held in I. C. C. v. Southern Rail¬ 
way Co., 122 F. 800, that in determining whether 
rates are just and reasonable, there should be con¬ 
sidered also the rates in force in numerous other 
cities where the circumstances are as nearly similar 
as may be to those prevailing at such city. 

Comparison should be made of the existing charges 
under similar conditions in determining whether a 
particular rate is reasonable or not .—Montrose Oil 
Refining Co. v. St. L. S. F. Ry., 25 F. (2nd) 755 
(cert, denied 48 Sup. Ct. 560). 

The general public good may be considered in rate 
making, including the welfare and advantage of the 
great bodv iof the citizens of the United States. It 
also includes the welfare and advantage of the 
various localities and also of the commerce carriers. 
There are a great manv factors and circumstances to 
be considered in fixing rates, including competition.— 
I. C. C. v. C. G. W. Ry., 141 F. 1003, 209 U. S. 108. 

Rates may be unreasonable because they are too 
low.— I. C. C. v. Cincinnati Ry. Co., 167 U. S. 479. 

/ The question of the reasonableness of the rate 
charged for transportation is peculiarly a question 
for judicial investigation and decision. 

See: Tift v. Southern Rif. Co. y 123 F. 789; 

C. R. Rif. Co. v. Minn., 134 U.S. 418; 

U. S. v. M. P. Ry., 65 F. 903; 

I. C. C. V. TF. R. Co., 88 F. 186, 181 U. S. 29. 


The reasonableness of a rate is a question of fact 
and the conclusions of the Commission are subject to 
review when that body excludes facts and circum- 
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stances that ought to have been considered .-\-Ill. Cen¬ 
tral Ry. v. I. C. C., 206 U. S. 441. 

Competition between rival carriers must be con¬ 
sidered in determining whether or not the carrier is 
giving one of such points an undue or an unreason¬ 
able preference or advantage over the other. 

See: Texas Ry. Co. v. I. C. C., 162 U. s|. 197; 

I. C. C. v. III. Ry. Co., 168 U. S. 144. 

All competition, provided it possesses the attribute 
of producing a substantial and material effect upon 
traffic and rate making, is proper to be taken into 
consideration.— I. C. C. v. Southern Ry. Co., 105 F. 
703. 

In U. S. v. Illinois Central Railway Co., 263 U. S. 
515, it was held that rates to competing shipping 
points may be reasonable in themselves, anp yet, if 
one is lower than the other, undue prejudice may 
result. 




See also: Texas and Pacific Railroad d\o. v. U. 
S., 289 U. S. 627; and | 

Illinois Commerce Commission iv. U. S. 
and others, 292 U. S. 473. 

It is respectfully submitted that the foregoing au¬ 
thorities show conclusivelv that the United States, 
just as a State, once having granted a charter to a 
corporation to continue in existence and to |exercise 
corporate franchises and privileges until said char¬ 
ter has been amended, altered or repealed, must act 
without discrimination between two public service 
corporations which it has authorized to engage in 
business and that, in the exercise of the rate |making 
power conferred by the statute in question on the 
Secretarv of War, he must consider manv other fac- 
tors than merely a reasonable return upon the capi¬ 
tal invested in a particular enterprise. One! of the 
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factors which lie must consider and give due weight 
to is the element of competition. In the instant case, 
although importuned so to do, he refused to give 
anv consideration whatsoever to the element of com- 

•r 

petition and ordered a reduction in rates purely and 


solely uponi the question of a 
the Parkersburg Bridge upon 


reasonable return to 
its capital invested. 


As hereinbefore set forth, there is no judicial prec¬ 
edent determinative of this situation. Xo case pre¬ 
cisely in point exists. We are forced to proceed to 
a determination of the issues involved in this appeal 
from analogy. The best analogy which has occurred 
to counsel is the exercise of the rate making power 
bv the Interstate Commerce Commission. There is 


no conflict of decision in the courts of the United 


States or in the Interstate Commerce 


Commission 


reports theiinselves. All of the authorities unani¬ 
mously agree that, in exercising the rate making 
power, the element of competition must be consid¬ 
ered and given due weight. 


j The Trial Justice, in his memorandum opinion, 
} admitted that this was the law. However, he sought 
3 to escape this principle by finding that the Interstate 
| Commerce Commission Act required not only that 
j the rates be; just and reasonable but that they shall 
| not be preferential or discriminatory and held that 
the present statute requires only that the rates be 
just and reasonable. It is respectfully submitted 
that he failed to appreciate that the statute in ques¬ 
tion did not seek or attempt to outline all of the 

elements which must be considered bv the Secretarv 

• • 

of War in finding a rate to be just and reasonable. 
Obviously, the statute is not all inclusive. It pro¬ 
vides for no observance of the requirements of due 
‘4 process of law. It provides for no review bv the 
courts of arbitrary or capricious conduct on the part 
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of the Secretary. Yet, unquestionably, althoh 


gh the 




ges m 
of the 
•eat ure 
public 


power 
e was 


statute in its broadest terms grants to the Secretary 
almost despotic power, still, under our system of Gov¬ 
ernment, his action is subject to review by the courts 
although not so specified in the statute. 

The Trial Justice further failed to give due con¬ 
sideration to the fact that each of the bricl 
question were inco rporated by special act 
Congress of flic United States. Each is a c 
of the Congress, authorized to engage in its 
service business until its charter has been Altered, 
amended or repealed under the reservation of 
therein contained. The Parkersburg Bridg 
erected in 1915 and the St. Marys Bridge in 1926. 
Obviously, Congress knew of the competitive situa 
tion which would exist between these two bridges 
crossing the same river, in the same trade territorv 
and situated so closely together. The United States , 
therefore, like a State, in a similar situation, is 
hound to art indiscriminately between these two cor¬ 
porations. The United States may not, through its 
legislative department, grant the right to a franchise 
to a corporation and then, through another firm of 
the Government, through regulation of rate| 
vent the exercise of the corporate powers, fra 
and privileges and totally abolish said corp 
through regulation of rates of a competitor. 
Congress desires to terminate the business 
plaintiff corporation, it has the right so to do through 
exercise of the reserved power to repeal its charter. 
Unless and until it so exercises this power, the cor¬ 
poration has the right to exercise its franchises and 
further has the right to indiscriminate treatment be¬ 
tween it and its competitor. 

The foregoing makes a complete and perfect anal- 
egv between the exercise of the rate making power 


s, pre- 
nchises 
oration 
If the 
of the 
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by the Interstate Commerce Commission and the 
exercise of'the rate making power by the Secretary 
of War. In each instance, therefore, the element of 
competition! must be considered and given due weight 
and the refusal so to do constitutes arbitrary, illegal 


and capricious action which justifies the intervention 
of a court iof equity. For the foregoing reasons, it 
is respectfully submitted that the Trial Justice was 
in error when he held that the Sccretarv of War was 


correct in his view that in fixing the rates of the 
Parkersburg Bridge he was not required to consider 
the effect of those rates upon another bridge twenty 
(20) miles distant, and was further in error when he 
denied the analogv between the exercise of the rate 
making power by the Interstate Commerce Commis¬ 
sion and the exercise of the same power by the Sec- 

retarv of War. 

* 


V 


The Principles of the Chicago Junction Case Should 

Apply. 

The nearest approach to a case comparable with 
the instant one is that of the Chicago Junction Case 
entitled Baltimore and Ohio Railroad Company v. 
l\ S.. 264 U. S. 258. The Chicago Junction Railwav 
and the Chicago River and Indiana Railroad are 
terminal railroads located within the Chicago switch¬ 
ing district. They were operated as independent 
belt lines, uncontrolled by any trunk line carrier and 
were used by the railroads entering Chicago, im¬ 
partially and without discrimination. Among such 
railroads was the Xew York Central Lines and their 
chief competitors, the six carriers who were plain¬ 
tiffs in the suit. The New York Central sought to 
obtain control of those terminal railroads and made 
application to the Interstate Commerce Commission 
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which authorized the New York Central to njiake an 
agreement with the stockholders wherebv the Xew 
York Central would obtain control of the belt rail¬ 
roads. The Xew York Central then purchased the 
stock of the belt lines and suit was brought bv their 
competitors entering Chicago and theretofore using 
the belt railroads to have the order of the Interstate 
Commerce Commission authorizing the purchase of 
said belt railroads bv the Xew York Central Rail- 
road declared void, to have the sale of the stock set 
aside, to restore tin* status quo ante the order and 
for an injunction. The Trial Court denied tlie car¬ 
riers’ bill for injunction and dismissed the bill. The 
Supreme Court said: j 

“The defendants, besides asserting its] valid¬ 
ity, insist that the plaintiffs have no interest 
which entitles them to assail the order. * * * 
Whether this order can be described properly 
as legislative may be doubted. It is clear that 
legislative character alone would not preclude 
judicial review. Rate orders are clearly legisla¬ 
tive. * * * The order here challenged is whollv 
unlike those which have been held not subject 
to judicial review. * * * To refuse to consider 
evidence introduced, or to make an essential 
finding without supporting evidence, is arbitrary 
action. * * * The defendants contend that the 
plaintiffs have-not the legal interest ne^essary- 
to entitle them to challenge the order. That 
tliey' have in fact a vital interest is admitted.. 
They are the competitors of the Xew York Cen¬ 
tral. Practically all of the tonnage originated at 
or destined to points on these terminal railroads 
is competitive in that the same can be hauled 
either over the lines of the Xew York Central or 
over those of the plaintiffs. Prior to the date 
of the order, and while the terminal railroads 
were uncontrolled bv anv trunk line carrier, 
they were all served impartially and withojut dis¬ 
crimination; and they competed for the traffic on 


i 
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equal terms. Tho order substitutes for neutral 
control of the terminal railroads, monopoly of 
control in the Xew York Central; and, in so 

\ doing, necessarily gives to it substantial ad¬ 
vantage over all of its competitors, and subjects 
the latter to serious disadvantage and prejudice. 
The main ])urpose of the acquisition by the Xew 
York Central was to secure a larger share of 
the Chicago business. By means of the prefer¬ 
ential position incident to the control of these 
terminal railroads, it planned to obtain traffic 
theretofore enjoyed by its competitors. Because 
such was the purpose of the Xew York Central, 
and would necessarily be its effect, these plain¬ 
tiffs intervened before the Commission. That 
their apprehensions were well founded is shown 
bp the results. The plaintiffs are no longer per¬ 
mitted to compete with the Xew York Central 
on equal terms. A large volume of traffic has 
been diverted from their lines to those of the 
New York Central. The diversion of traffic has 
already subjected the plaintiffs to irreparable 
injury. The loss sustained exceeds $10,000,- 
000.00. Continued control by the Xew York 
Central will subject them to an annual loss in 
net earnings of approximately that amount. If, 
as suggested in Interstate Commerce Commis¬ 
sion v. Chicago, Rock Island and Pacific Rail¬ 
road Company, 218 U. S. 88, a legal interest 
exists where carriers' revenues may be affected , 
there is clearlv such an interest here. 

**This loss is not the incident of more effective 
competition. Compare Edward Hines Yellow 
Pine Trustees v. U. S., 263 U. S. 143. It is in¬ 
jury inflicted by denying to the plaintiffs equal¬ 
ity of treatment.” 

The foregoing case is strictly analogous to the 
facts in the instant case. It involves precisely the 
question of diversion of traffic from one carrier to 
another carrier as the result of an order with conse¬ 
quent loss of revenue to the carrier from whose 


business the diversion of traffic lias occurred. Such 
a loss of revenue constitutes the carrier “aj party in 
interest ” and, as pointed out by the above case, a 
legal interest exists where the carrier’s revenues are 
affected which entitles it to sue. There is no differ¬ 
ence in principle between a bridge and a rajilroad as 
carriers in interstate commerce and it cannpt be se- 

riouslv contended that a different rule si 
* 

applied. 

VI 


lould be 


The Plaintiff Has Standing and Capacity to Sue and 
the Suit Is Not Against the United Stages. 

The principles announced by this Court in the 
most recent case of Township of Franklin v. Tug- 
well , b4 W. L. R. 578, must be controlling. That 
case involved a suit to restrain certain aients of 
the United States from performing allegedly illegal 
acts. The authority of the agents to do the things 
complained of was challenged, as here. This Court 
held that such a suit is not one against the| United 
States but against the officials who were threaten¬ 
ing performance of illegal acts, citing numerous 
cases in support thereof. This Court, in that case, 
discussed the right of the Township to sue and held 
that, since it was a juristic person holding |a fran¬ 
chise and having a proprietary interest to protect, 
it might sue the defendants in the District of Co¬ 
lumbia where they resided. The plaintiff herein 
certainly is a juristic person which holds ^ fran¬ 
chise from the United States and admittedlvl has a 
proprietary interest to protect. In the Tug well 
case, supra, this Court held that the impairment of 
the corporate powers, franchises and privileges of 
the Township threatened by the illegal action 1 of the 
defendants entitled the Township to sue. The bill 
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of complaint in the instant case clearly alleged such 
impairment in the exercise of its corporate fran¬ 
chises and privileges on the part of the plaintiff, 
it is respectfully submitted that there can be no 
distinction properly drawn which will place the in¬ 
stant case bevond a ruling of this Court in the Tug- 
well ease, supra. 

Moreover, by continuing the above analogy, in a 
long line of decisions in the Supreme Court of the 
United States, it is the settled law that the true 
test of the right of a carrier to file a suit when ag- 
grieved by an order is: “Does the order assailed 
directly affect the transportation business of the 
plaintiff If it does, then plaintiff, since it is af¬ 
fected in its revenues, has, therefore, a legal inter¬ 
est which entitles it to maintain a suit for an in¬ 
junction or to set the order aside. If this were not 
the law, then, as pointed out in the Chicago Junc¬ 
tion case, supra, there would be many wrongs with¬ 
out a remedv. In this connection in that case the 
Supreme Court said: 


“The section does not in terms provide that 
such party may institute a suit to challenge the 
order. | But this is implied. For, otherwise, 
there would in some cases be no redress for the 
injuries inflicted by an illegal order.” 


In support of the foregoing rule of law the at¬ 
tention of the Court is respectfully directed to the 
following cases: 

Western Pacific Railway Co. v. Southern Pa¬ 
cific Railway Co., 284 U. S. 47; 

Claiborne-Annapolis Ferry Co., v. U. S. y 285 
U. S. 382; 

I. C. C. V. Diffenbaugh, 222 U. S. 42; 

Skinner and E. Corporation v. U. S.. 249 
U. S. 547; 

U. S. v. Hubbard, 266 U. S. 474; 



77. S. v. M. and M. Traffic Association , 242 
U S 178 • 

/. C. C. v. Cl P. 7. and P. /?. Co., 218 L T . S. 88; 
I. C. C. v. C. B. and Q. R. Co., 257 U. S. 563; 
and 

Colorado v. U. S., 271 U. S. 153. 

In support of liis motion to dismiss the bill of 
complaint upon the ground that the plaintiff was 
without standing or capacity to institute or main¬ 
tain the suit, the Secretary of War relied upon six 
cases, namely: 

Edward Hines Trustees v. 77. S., 263 U. S. 

143 • 

Sprunt and Son v. 77. S., 281 U. S. 249; 

Moffat Tunnel League v. U. S., 289 U. S. 113; 
77. S. ex rcl. Alsop Process Company v. Wil- 
son, 33 App. D. C. 472; 

77. S. v. Mellon, 59 App. D. C. 24; and 
New York Warehouse Company v. Bern, 63 
App. D. C. 28. 


The Trial Justice, it is respectfully submitted, 
correctly held that none of these cases was in point 
or decisive of the issues presented. He correctly 
held that the plaintiff had standing and capacity to 
institute and maintain the suit and proceeded to de¬ 
cide the matter upon the merits and not jupon a 
lack of capacity in the plaintiff to file tl)ie suit. 
These cases were argued at length to said Trial 
Justice and written briefs were submitted in the 
court below. A careful analysis of the facts in each 
of those cases demonstrates their non-applicability 
to the facts in the instant case. The dis inction 
was clearly demonstrated in the Chicago Jhnetion 
case, supra, where the Supreme Court carefully dis¬ 
tinguished Edward Hines Yellow Pine Trustees v. 
77. S., 263 U. S. 143, in the following language: 
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“If, as suggested in Interstate Commerce 
Commission v. Chicago, Rock Island and Pa¬ 
cific Railroad Company , 218 U. S. 88, a legal 
interest exists where carriers’ revenues may be 
affected, there is clearly such an interest here. 

“This loss is not the incident of more effec¬ 
tive competition. Compare Eduard Ilincs Yel¬ 
low Pine Trustees v. U. S., 263 U. S. 143. It is 
injury inflicted by denying to the plaintiffs 
equality of treatment.” 


Sprunt and Son v. U. S., 281 U. S. 249, merely 
followed Eduard Hines Trustee's v. U. S., 263 U. S. 
143. 

In the Moffat Tunnel League v. U. S ., 289 U. S. 
113, an unincorporated voluntary association or¬ 
ganized for the purpose of assisting in the develop¬ 
ment of commercial interests and adequate trans¬ 
portation facilities in certain counties in Colorado 
was the plaintiff. It had been created shortly be¬ 
fore the hearing to secure railroad facilities for 
these counties, and it was made up of clubs, towns 
and irrigation companies. The Court held that 
these leagues were not corporations, quasi corpo¬ 
rations or organized pursuant to or recognized by 
any law and hence had no capacity to sue, stating: 


“The plaintiffs have failed to show that they 
are so qualified. Their interest is not a legal 
one. It is no more than a mere sentiment. 
* * * The case is utterly unlike Chicago Junc¬ 
tion Case {Baltimore and Ohio Railroad Com¬ 
pany v. U. S.. 264 U. S. 258): Western Pacific 
California Railway Company v. Southern Pa¬ 
cific Company, 284 U. S. 47, and Claiborne-An¬ 
napolis Ferry Company y v. U. S ., 285 U. S. 382. 
In each of these a carrier brought suit to set 
aside an order of the Commission. No ques¬ 
tion of its capacity to sue was involved. The 
order assailed directly affected its transporta¬ 
tion business, (Italics ours.) Here plaintiffs 
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have neither capacity to use nor legal interest 
or right affected bv the order.” 

U. S. ex rel. Alsop Process Company v. YVilson, 
33 App. D. C. 472, also, obviously, was not in point 
in support of the position of the defendant that the 
plaintiff in this suit had no standing in a court of 
equity. There the plaintiff sold its patented proc¬ 
ess and apparatus used in connection with the 

manufacture of bleached flour. The Secretaire of 
Agriculture had promulgated an order concern¬ 
ing bleached flour and restricting its manufac¬ 
ture. The plaintiff therein alleged that its pros¬ 

pective purchasers refused to buy and install its 
machines for fear that tliev or their customers 
would be prosecuted for manufacturing or sell¬ 
ing an adulterated food product in violation of 

the provisions of the Pure Food and Drugs| Act. 
This Honorable Court held that the plaintiff could not 

. . .i 

maintain its suit because the plaintiff was neither the 
owner nor the manufacturer of bleached flour stating: 

“It has never been held, at least to our knowl¬ 
edge, that such an indirect and collateral interest 
as is shown here will sustain a petition for the 
writ (of mandamus).” 

U. S. v. Mellon, 59 App. D. C. 24, likewise was cor¬ 
rectly held to be not in point. There the Trial Court 
dismissed the petition for a writ of mandamus to 
compel the defendants, the Secretary of the Treasury 
and the Director of the Mint, to make purchases of 
silver under the Pittman Act. The Trial Court] dis¬ 
missed the petition on the ground that the relators 
were not sufficiently interested in the subject matter 
to maintain the action. The Trial Court held that the 
first relator was a mere representative of its com¬ 
ponent members and as such had no direct financial 
interest in the purchase of silver since admittedly it 
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was a corporation organized not for profit. It was 
further found that neither the second nor the third 
relator was a member of the American Silver Pro¬ 
ducers’ Association nor was it alleged what members 
of the association had been and were then ready, will¬ 
ing and able to sell silver at the price fixed by the Act 
nor that anv of the relators were so rcadv, willing or 
able to sell. There was no showing that any of the 
relators would be financiallv benefited bv the issuing 
of the writ. Neither did it appear that the defend¬ 
ants were under obligation to purchase silver from 
the relators or that tliev had anv silver that tliov 
could sell to the defendants. It was correctlv held: 


“Assuming for the purpose of the argument, 
though it does not clearly appear from the rec¬ 
ord, that relators would be indirectly and re¬ 
motely benefited by the purchase of silver from 
others, this interest is too indirect and remote to 
entitle them to the rate.” 


The non-application of the facts of that case to the 
instant one is apparent. 

The case: relied upon by the defendant in the court 
below of New York Warehouse Company v. Den/, 
63 App. D. C. 28, was also correctly held to be non- 
applicable, this Court holding: 

“Tested bv the rule deductible from the authori- 
* 

ties to which we have alluded, appellants are 
without standing in this proceeding. Their in¬ 
terest is not personal and direct but indirect and 
remote.” 


In each of the cases relied upon by the defendant 
in the court below the injury alleged to have occurred 
is indirect and remote and not direct and immediate 
as in the instant case in which it is not sought merelv 
to gain some competitive advantage or to maintain 
some competitive advantage but in which the action 
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of tlie Secretary of War in reducing the tolls jon the 
Parkersburg Bridge deprives the plaintiff not only of 
equal opportunity to continue its chartered business 
on equal terms with the defendant corporation but has 
thereby discriminated in favor of the Parkersburg 
Bridge by said action which has the immediate, direct 
and consequential effect of so ruining the business of 
t he plaintiff that it will be compelled to cease the same 
unless relief is accorded to the appellant as prayed in 
the bill of complaint filed in the court below. 

In the court below counsel for the defendan|t like¬ 
wise relied upon Massachusetts v. Mellon, 262 U. S. 
447, cited in New York Warehouse Company v. Dern, 
supra, and Fairchild v. Hughes, 258 U. S. 126. 

In Massachusetts v. Mellon, supra, suit had been 
brought by Frothingham in the Supreme Court of the 
District of Columbia and in the Supreme Court of 
the United States an original suit was instituted bv 
the State of Massachusetts. Both cases challenged 
the constitutionality of what was known as the Ma¬ 
ternity Act. Plaintiff had alleged that she was a 
taxpayer of the United States and that the effect of 
the appropriations complained of would be to increase 
the burdens of taxation and thereby take her property 
without due process of law. The right of a taxpayer 
to enjoin the execution of a Federal Appropriations 
Act, on the ground that it was invalid and would re¬ 
sult in taxation for illegal purposes, had theretofore 
never been passed upon by the Court. The Court 
held that it was a frequent rule of the Supreme Court 
that resident taxpayers may sue to enjoin an ijlegal 
use of the moneys of a municipal corporation because 
the interest of such a taxpayer is direct and imme¬ 
diate, and the remedy by injunction to prevent their 
misuse is not inappropriate, but it was held thaf; the 
relation of a taxpayer of the United States tb the 
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Federal Government was very different, the Court 
stating: 


“His interest in the monevs of the Treasure— 

• » 

partly realized from taxation and partly from 
other sources—is shared with millions of others; 
is comparatively minute and indeterminable, and 
the effect upon future taxation of any payment 
out of jthe funds so remote, fluctuating and uncer¬ 
tain that no basis is afforded for an appeal to 
the preventive powers of a court of equity. * * * 
We have no power per se to review and annul 
acts of Congress on the ground that thev are un- 
constitutional. That question may be considered 
only when the justification for some direct injury 
suffered or threatened , presenting a justiciable 
issue, js made to rest upon such an act. * * * 
The party who invokes the power must be able 
to show not only that the statute is invalid, but 
that he, has sustained or is immediately in danger 
of sustaining some direct injury as the result of 
its investment, and not merely that he suffers in 
some indefinite way in common with people in 
general.” 


In Fairchild v. Hughes, 258 U. S. 126, plaintiff 
brought a suit against the Secretary of State to de¬ 
clare the so-called Suffrage Amendment to the Con¬ 
stitution to be unconstitutional and void. Plaintiff 
alleged that he was a citizen and a taxpayer and a 
member of the American Constitutional League, a 
voluntary association. The Court held that the plain¬ 
tiff’s interest was not such as to afford a basis for the 
proceeding jwhicli was frankly a proceeding to have 
the Nineteenth Amendment declared void. The Court 
said: 


“But plaintiff is not an election officer, and the 
State of New York, of which he is a citizen, had 
previously amended its own Constitution as to 
grant the suffrage to women, and had ratified 
this Amendment. Plaintiff has only the right, 


35 



possessed by every citizen, to require that the 
Government be administered according- to law, 
and that the public moneys be not wasted. Ob¬ 
viously, this general right does not entitle] a pri¬ 
vate citizen to institute in the Federal Courts a 

suit to secure bv indirection a determination 

•/ 

whether a statute, if passed, or a Constitutional 
Amendment about to be adopted, will be valid.” 

For a full discussion of the right of a taxpayer to 
sue, see the Tugwell case, supra. 


VII 


The Action of the Secretary Was Illegal.! 

The illegal action of the Secretary of War injthe in¬ 
stant case was analogous to the illegal action jof the 
defendant, Tugwell, in Township of Franklin v|. Tug- 
well, 64 W. L. R. 578. The instant statute is just as 
vague, indefinite and arbitrary as the statute passed 
upon in the Tugwell case, supra. In both instances 
despotic legislative power was granted without recog¬ 
nized and proper curbs in violation of settled princi¬ 
ples of constitutional law. There, as here, theie was 
an improper delegation of legislative authority. There, 
as here, Congress had declared no policy, had set up 
no standard for the action of the administrative offi¬ 
cer and required no finding by him in the exercise of 
the authority conferred. Indeed, in the instant case, 
no finding of fact appears of record justifying even 
prim a facie the action of the Secretary. The language 
of this Court in the Tugwell case, supra, can be liter¬ 
ally applied to the instant case by the mere change of 
the word, “President,” to the word, “Secretary,” 
when this Court held: 

“It establishes no criterion to govern the presi¬ 
dent’s course. It does not require any finding by 
the President as a condition of his action. The 
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Congress has declared no policy. So far as this 

section is concerned, it gives to the President an 

unlimited authority.” 

«/ 

CONCLUSION 

For tliei foregoing reasons it is respectfully sub¬ 
mitted that the final decree of the court below should 
be reversed. 

Respectfully submitted, 

George D. Horning, Jr., 

Attorney for Appellant. 
Ambler, McCluer and Ambler, 

Of Counsel. 
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In the United States Court of Abpeals 
for the District of Columbi^ 

April Term, 1936 —Special Calend|r 

| 

— 

No. 6739 

Clarksburg-Columbus Short Route Bridge 
Company, a Corporation, appellan^ 

v. 

George H. Derx, Secretary of War q>F the 
United States of America, and Parke^sburg- 
Commuxity Bridge Company, a Corporation 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE GEORGE H. DERN, 

SECRETARY OF WAR 

STATEMENT 

The appeal herein is from a decree (R. ly) en¬ 
tered March 26, 1936, by the District Court of the 
United States for the District of Columbia, dis¬ 
missing a bill of complaint whereby the appellant 
sought to restrain the appellee, Secretary of War, 
from continuing in force and effect an order (fixing 
tolls for the bridge of the Parkersburg-Community 
Bridge Company. 

(i) 
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THE FACTS 

In June 1935 the Secretary of War through his 
agent, the District Engineer at Huntington, West 
Virginia, ordered a reduction of the tolls to be 
charged by the Parkersburg-Community Bridge 
Company, for transit over its bridge, which extends 
across the Ohio River from Parkersburg, West 
Virginia, to Belpre, Ohio (Bill of Complaint, par. 
17, R. 6). This action of the Secretary was taken 
pursuant to the authority conferred upon him by 
Section 4 of the Act of March 23, 1906 (c. 1130, 
34 Stat. 85; 33 U. S. Code, Sec. 494), to fix tolls for 
transit over bridges constructed under the provi¬ 
sions of that Act (Bill, par. 6, R. 3). 

The appellant, Clarksburg-Columbus Short 
Route Bridge Company, plaintiff below, operates 
a bridge across the Ohio River from a point near 
the town of St. Marys, West Virginia, to a point in 
Washington County, Ohio (Bill, par. 4, R. 2). 
This bridge is some twenty miles from the bridge 
of the Parkersburg-Community Bridge Company. 
The former is a part of U. S. Traffic Route 50 
North; that of the latter, of U. S. Traffic Route 50 
South; each of these routes is a part of transcon¬ 
tinental Route 50 (Bill, par. 8, R. 3). 

Claiming that the reduction of tolls upon the 
Parkersburg bridge will seriously affect its busi¬ 
ness, due to diversion of traffic to the other bridge, 
drastically! reduce its income, and ultimately re¬ 
quire it to cease operation because it cannot reduce 
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its own tolls, the appellant sought in effect to an¬ 
nul the Secretary’s order (Bill, pars. 17-22, 24, R. 
6 - 10 ). 

The theory upon which the bill is predicated ap¬ 
pears to be that these two bridges are in competi¬ 
tion with each other; that the Secretary of War in 
determining the rate of tolls for the Parkersburg 
bridge should have taken that situation into con¬ 
sideration and that his alleged failure to do so and 
his failure to give appellant notice of the hearing, 
and an opportunity to be heard, in the matter of 
the rate of tolls for the Parkersburg bridge, ren¬ 
dered his order reducing the tolls arbitrary and il¬ 
legal and has the effect of denying appellant due 
process of law, and has resulted in a confiscation 
of appellant’s property (Bill, par. 21, 22, R 9). 

PROCEEDINGS IN THE LOWER COURT 

To the bill of complaint setting forth the facts 
above stated, but with much more elaboration, the 
Secretary of War interposed a motion to dismiss 
upon the grounds (1) that the plaintiff is without 
standing or capacity to maintain the suit; (2) the 


bill states no cause of action against him 


and is 


wanting in equity; and (3) the bill does not allege 
any legal injury threatened or suffered by plain¬ 
tiff by the act of defendant (R. 17). 

After argument and submission the Court filed 
a memorandum in which he held that the motion 
should be granted (R. 18-19). Thereafter^ a de¬ 
cree dismissing the bill was entered (R. 19) 
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It should be stated that the Parkersburg-Com¬ 
munity Bridge Company was made a party de¬ 
fendant. It filed an answer admitting most of the 
allegations of fact of the bill of complaint and 
averring that it had consistently objected to the 
reduction of its tolls (R. 13-16). We think it not 
too much to say that this answer gives the impres¬ 
sion of a calm complacency with the contentions of 
appellant and a hopeful resignation in the event of 
the success of appellant's suit and the restoration 
of the old higher rate of tolls. 

THE APPLICABLE STATUTE 

The statute involved is the Act of March 23, 
1906, c. 1130, 34 Stat. 84, 33 U. S. Code 491 et seq. 
The parts pertinent here are: 

Sec. 1 (33 U. S. Code sec. 491). That 
when, hereafter, autlioritv is granted by 
Congress to any persons to construct and 
maintain a bridge across or over any of the 
navigable waters of the United States, such 
bridge shall not be built or commenced until 
the plans and specifications for its construc¬ 
tion, together with such drawings of the 
proposed construction and such map of the 
proposed location as may be required for a 
full understanding of the subject, have been 
submitted to the Secretarv of War and 
Chief of Engineers for their approval, nor 
until they shall have approved such plans 
and specifications and the location of such 
bridge and accessory works; and when the 
plans for any bridge to be constructed under 
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the provisions of this Act have been ap¬ 
proved by the Chief of Engineers and by 
the Secretary of War it shall not bb lawful 
to deviate from such plans, either before or 
after completion of the structure, unless the 
modification of such plans has previously 
been submitted to and received the approval 
of the Chief of Engineers and of the Secre¬ 
tary of War. 

Sec. 4 (33 U. S. Code sec. 494). jThat no 
bridge erected or maintained under the pro¬ 
visions of this Act shall at any tim^ unrea- 
sonablv obstruct the free navigatioh of the 
waters over which it is constructed, and if 
anv bridge erected in accordance with the 
provisions of this Act shall, in the opinion 
of the Secretary of War, at anv time unrea- 
sonablv obstruct such navigation, either on 

4/ O 7 

account of insufficient height, width of span, 
or otherwise, or if there be difficulty in pass¬ 
ing the draw opening or the draw&pan of 
such bridge by rafts, steamboats, or other 
water craft, it shall be the dutv of tlhe Sec- 
retary of War, after giving the parties in¬ 
terested reasonable opportunity to b$ heard, 
to notify the persons owning or controlling 
such bridge to so alter the same as to render 
navigation through or under it reasonably 
free, easy, and unobstructed, stating in such 
notice the changes required to be made, and 
prescribing in each case a reasonable time in 
which to make such changes, and if] at the 
end of the time so specified the changes so 
required have not been made the persons 
owning or controlling such bridge ^hall be 
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deemed guilty of a violation of this Act; and 
all such alterations shall be made and all 
such obstructions shall be removed at the ex¬ 
pense of the persons owning or operating 
said bridge. The persons owning or operat¬ 
ing any such bridge shall maintain, at their 
own expense, such lights and other signals 

thereon as the Secretarv of Commerce and 

%> 

Labor shall prescribe. If the bridge shall 
be constructed with a draw, then the draw 
shall be opened promptly by the persons 
owning or operating such bridge upon rea¬ 
sonable signal for the passage of boats and 
other water craft. If tolls shall be charged 
for the transit over any bridge constructed 
under the provisions of this Act, of engines, 
cars, street cars, wagons, carriages, vehicles, 
animals, foot passengers, or other passen¬ 
gers, such tolls shall be reasonable and just, 
and the Secretarv of War mav, at anv time, 
and ftrom time to time, prescribe the reason¬ 
able rates of toll for such transit over such 
bridge, and the rates so prescribed shall be 
the legal rates and shall be the rates de- 
manded and received for such transit. 

Sec. 5 (33 U. S. Code sec. 495). That any 
persons who shall fail or refuse to comply 
with the lawful order of the Secretarv of 
War or the Chief of Engineers, made in ac¬ 
cordance with the provisions of this Act, 
shall be deemed guiltv of a violation of this 
Act, and any persons who shall be guilty of 
violation of this Act shall be deemed guilty 
of a misdemeanor and on conviction thereof 



shall be punished in any court of competent 
jurisdiction by a fine not exceeding five 
thousand dollars, and every month such per¬ 
sons shall remain in default shall be deemed 
a new offense and subject such persons to 
additional penalties therefor; * *j *. 

i i 

PROPOSITIONS 

1. The appellant has no standing or capacity to 
institute and maintain this suit, since it has sus¬ 
tained no legal injury by reason of the action of 
the Secretary of War. 

2. The Bill of Complaint states no cause of ac¬ 
tion against the Secretary of War and is wanting 
in equity. 

ARGUMENT 

The appellant has no standing or capacity to institute 
and maintain this suit, since it has sustained no legal 
injury by reason of the action of the Secretary of War 

The order of the Secretary of War, which appel¬ 
lant challenges, makes no requirement of it; it does 
not order any change in the tolls exacted by appel¬ 
lant for transit over its bridge. 

The order fixes tolls to be charged by the Par¬ 
kersburg-Community Bridge Company. The only 


effect of that order so far as appellant is concerned 
is the alleged diversion of traffic from its bjidge to 


that of the Parkersburg bridge. The onlyl injury 
alleged is that which will result from that alleged 
diversion, namely, reduced earnings. Iii other 
words, appellant' s grievance is that its competitive 
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situation has been worsened or impaired because 
its competitor's tolls are now less than its own. 

This does not give appellant a standing or ca¬ 
pacity to maintain this suit. To entitle it to sue, 
appellant must show that the order of the Secre¬ 
tary subjects it to legal injury. Losses incident to 
more effective competition do not constitute legal 
injury. Edward Hines Trustees v. U. S ., 263 L T . S. 
143, 147, 148; Sprunt and Son v. V. S., 281 U. S. 
249, 254, 255; Moffat Tunnel League v. U. S., 289 
IL S. 113, 119; U. S. ex rel . Alsop Process Co. v. 
Wilson, 33 App. D. C. 472; V. S. v. Mellon, 59 App. 
I). C. 24; U . S. ex rel. New York Warehouse etc. 
Assn. v. Deni, 63 App. I). C. 28. 

Hines v. United States, supra, was a suit brought 
to set aside as void an order of the Commission 
cancelling h penalty charge exacted by carriers 
on lumber! held at reconsignment points. The 
penalty charge had been originally established by 
the Director General of Railroads “to prevent un¬ 
due detention of equipment under the present 
emergency." Following Federal control it had 

been continued in modified form bv the carriers in 

* 

their tariffs. The penalty charge imposed a much 
greater handicap upon jobbers, who had no lum¬ 
ber vards, than on lumber manufacturers and deal- 
ers who customarily shipped direct from the mills 
to their own lumber yards. Plaintiffs in the case 
belonged to the latter class and their claim of right 
to maintain the suit was grounded primarily on 
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the injury resulting to them from the [Commis¬ 
sion’s order arising out of the fact that! the job¬ 
bers were thereby relieved from the handicap of 
penalty charge. The Court in holding that they 
were without standing to maintain the suit, said 
(p. 148) : 

* * * But plaintiffs could not maintain 
this suit merely by showing (if trine) that 
the Commission was without power'to order 
the penalty charges cancelled. Tl^ey must 
show also that the order alleged tol be void 
subjects them to legal injury, actual or 
threatened. This they have wholly failed to 
do. It is not alleged that the carriers wish 
to ini 2 )ose such charges and, but for Jthe pro¬ 
hibition contained in the order, would do so. 
For aught that appears carriers are ^vell sat¬ 
isfied with the order entered. Cancellation 
of a charge by which plaintiffs’ rivals in 
business have been relieved of the handicap 
theretofore imposed may conceivably have 
subjected plaintiffs to such losses as are in¬ 
cident to more effective competition. But 
plaintiffs have no absolute right to require 
carriers to impose penalty charges. Com¬ 
pare Interstate Commerce Commission v. 
Chicago, Bock Island <£ Pacific By. Co., 218 
U. S. 88, 111. Plaintiffs’ right is limited 
to protection against unjust discrimina¬ 
tion. * * *. 

In Sprunt & Son v. United States, supra , involv¬ 
ing a suit to set aside a Commission order which, by 
requiring a readjustment of rates, had deprived 
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appellants of a competitive advantage enjoyed un¬ 
der existing rates, the Court said (p. 254): 

* * * We are of opinion that appellants 
havei no standing, in their own right, to 
make this attack. In so far as the order di¬ 
rects elimination of the rate differential pre¬ 
viously existing, it worsened the economic 
position of the appellants. It deprived 
them of an advantage over other competi¬ 
tors of almost 3.5 cents per hundred pounds. 
The enjoyment of this advantage gave them 
a distinct interest in the proceeding before 
the Commission under section 3 of the In¬ 
terstate Commerce Act. For, their compet¬ 
itive I advantage was threatened. Having 
this interest, they were entitled to intervene 
in that administrative proceeding. And if 
they did so, they became entitled under sec¬ 
tion 212 of the Judicial Code to intervene, 
as of right, in any suit “wherein is in¬ 
volved the validity” of the order entered bv 
the Commission. But that interest alone 
did not give them the right to maintain an 
independent suit, to vacate and set aside the 
order. Such a suit can be brought by a 
shipper only where a right of his own is 
alleged to have been violated by the 
order. * * * 

In Alsop Process Cosupra, it was sought by 
mandamus to compel the Secretary of Agriculture 
to revoke his order holding that Hour bleached bv 
a certain process, known as the Alsop Process, was 
an adulterated product under the Food and Drug 
Act. The interest of the relator was in its inabilitv 

4 / 
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because of said order to sell its process and appa¬ 
ratus due to fear of prospective purchasers that 
they would be prosecuted for manufacturing or 
selling an adulterated food product. 

Holding that relator had not an interest suffi¬ 
cient to give it standing to maintain the suit, this 
court said, p. 479: 

The relator, as a corporate entity, has no 
interest in the enforcement of duties owing 
by the Secretary to the public. It seeks to 
arrest the operations of an executive De¬ 
partment of the government solely because 
the indirect effect of the promulgation of an 
opinion by the head of that Department has 
been to cause millers to cease purchasing 
relator’s machinery. In all the cjases re¬ 
lied upon by relator, mandamus was granted 
to secure to the relators rights wh:ich they 
were entitled personally to enjoy.l Meas¬ 
ured by this test, it is apparent jhat the 
relator has no such interest in the ^ubject- 
matter of this controversy as to ehtitle it 
to the writ. Being neither an owner nor a 
manufacturer of bleached flour, i:s legal 
rights were not involved or invaded by the 
action of the Secretary. It is a mere volun¬ 
teer in this proceeding, and, as such, is with¬ 
out standing. 

U. S. ex rel. New York Warehouse v, Bern, 
supra, was a mandamus proceeding to candel lease 
agreements between the Secretary of War and the 
Mercur Trading Corporation covering the Port 
Newark Army Supply Base. The relators were 
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corporations owning and operating warehouses 
and piers in the vicinity of the Supply Base, and 
were in direct competition with the Mercur Com¬ 
pany; their contention was that by reason of the 
advantageous provisions of the Mercur leases, that 
corporation was able to underbid them. 

In disposing of the case, this court referred to 
its previous decisions in Alsop Process Co. and the 
Mellon case and said, p. 29, 30: 

Tested bv the rule deductible from the 
authorities to which we have alluded, appel¬ 
lants are without standing in this proceed¬ 
ing. Their interest is not personal and di¬ 
rect, but indirect and remote. The act of 
July; 11, 1919 (10 U. S. C. A. Sec. 1263), 
authorized the President, “through the 
head of any executive department, upon 
terms and conditions considered advisable 
by him or such head of department, to sell 
or lease real property or any interest 
therein or appurtenant thereto acquired by 
the United States of America since April 6, 
1917. * * *” This statute, therefore, 

authorized the selling or leasing of the 
real property within its scope. If appel¬ 
lants’ contention as to interest is sound, it 
necessarily would follow that any and all 
rival manufacturers, in the event of sale or 
lease to a manufacturer, would have such an 
interest as to entitle them through manda¬ 
mus proceedings to challenge the validity of 
the sale or lease. Such a result is not to be 
seriously entertained. 
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It is timely at this point to inquire as 


to what 
a result 


through 
One of 


injury the appellant has or will sustain as 
of the action of the Secretary. 

The alleged injury will be the diversion bf traffic 
from its bridge, resulting in reduced revenues. It 
will be seen that appellant's case is predicated upon 
the proposition that it has some interest or right in 
prospective traffic. But just how it has a legal 
right in this traffic is not developed in appellant’s 
brief—it is rested on mere assertion. 

In U. S . v. Illinois Central R. Co., 291 U. S. 457, 
a number of railroads had sued to set aside an 
order of the Interstate Commerce Commission re¬ 
quiring them to join with a Barge Line in 
rail-barge-rail routes and rates on cotton, 
the contentions of the railroads was that the order 
deprived them of property rights, because \t would 
divert to the barge line traffic which the railroads 
might haul. (This is precisely the contention of 
appellant in this case.) 

The majority opinion, p. 460, assumed 
purposes of the decision that the order woi^ld have 
that effect. In the concurring opinion of l^lr. Jus¬ 
tice Stone, in which Mr. Justice Brand^is, Mr. 
Justice Roberts, and Mr. Justice Cardozo 
it was said, p. 465, 466: 

At most it appears that the interest 
to be protected is a prospective share in fu¬ 
ture traffic which it is feared may be di¬ 
verted to the Barge Line, an interest to 


for the 


joined, 


sought 
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which the Constitution plainly affords no 
protection. Edward Hines Trustees v. 
United States, 263 U. S. 143, 148; Atchison, 

T. d' S. F. By. Co. v. United , States, 279 

U. S. 768, 780; Sprnnt ci Son v. United- 
States, 281 U. S. 249. Thus, regardless of 
what the statute commands, there is no such 
showing of threatened denial of a hearing 
or of injury to a property right as would 
warrant resort to the equity powers of a 
Federal court. Vandalia B. Co. v. Public 
Service Comm’n, 242 U. S. 255; United 
States v. Los Angeles & St. L. B. Co., 273 
U. S. 299, 314; White v. Johnson, 282 U. S. 
367, 373; Porter v. Investors Syndicate, 
supra. 

Appellant's brief endeavors to avoid the force 
and effect of the decisions in Sprunt d: Son, Ed¬ 
ward Ilines, Alsop Process Company and the other 
cited cases by adducing the Chicago Junction Case, 
264 IT. S. 258. However, an examination of that 
case will disclose that that case turned, so far as 
the right to maintain the suit was concerned, on the 
basis that the complainants had been denied equal¬ 
ity of treatment by the New York Central interests 
which had acquired two therefore independent 
switching roads in the Chicago district. Now 
equality of treatment for railroads in their rela¬ 
tions with each other was prescribed by the Inter¬ 
state Commerce Act, section 3 (49 U. S. Code, sec. 
3). This is made clear by the opinion, for in dis- 
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tinguishing that case from the Edward Hines 
Trustees case, it was said, p. 267: 

This loss is not the incident of more effec¬ 
tive competition. Compare Eward Hines 
Trustees v. United States, 263 U S. 143, 
148. It is injury inflicted by denying to the 
plaintiffs equality of treatment. To such 
treatment carriers are, under the Interstate 
Commerce Act, as fully entitled as any 
shipper. Pennsylvania Co. v. United 
States, 236 IT. S. 351. It is true that, be¬ 
fore Transportation Act, 1920, the Inter¬ 
state Commerce Act would not have pro¬ 
hibited the owners of the terminal railroads 
from selling them to the New York Central. 
Nor would it have prohibited the latter com¬ 
pany from making the purchase. |And, by 
reason of a provision then contained in Sec. 
3 of the Interstate Commerce Act, the pur¬ 
chase might have enabled the New York 
Central to exclude all other carriers from 
use of the terminals. Compare Louisville 
& Nashville R. R. Co. v. United States, 242 
U. S. 60; Manufacturers Ry. Co. v. United 
States , 246 U. S. 457, 482. But Transpor¬ 
tation Act, 1920, repealed that provision in 
Sec. 3; it made provision for securing joint 
use of terminals; and it prohibited any 
acquisition of a railroad by a carrier, unless 
authorized by the Commission. reason 
of this legislation, the plaintiffs, being com¬ 
petitors of the New York Central a:id users 
of the terminal railroads theretofore neu¬ 
tral, have a special interest in the 
to transfer the control to that com 


proposal 

pany. 
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Western Pacific v. Southern Pac. Co., 284 U. S. 
47, and Claiborne-Annapolis Ferry v. U. S., 285 U. 
S. 382, are irelied upon by appellant but it will be 
found that the decisions in these cases sustaining 
the right to sue rested upon provisions of the In¬ 
terstate Commerce Act. 

Thus, in the Western Pacific case, there had 
been no authorization by the Interstate Commerce 
Commission to construct the proposed extension of 
the Western Pacific. Section 1 (20) of the Inter¬ 
state Commerce Act declared that anv construe- 
tion contrary to the provisions of another part of 
the act (Sec. 1 (18)) might be enjoined by any 
party in interest. The Court held that in view of 
the purpose, and terms of the Transportation Act, 
1920, “party in interest ” should be construed more 
broadly then under the general rule. ; Thus, p. 
50, 51: 

Paragraphs 18 to 22, supra, were consid¬ 
ered here in Texas c£* Pacific By Co. v. Gulf, 
Colorado & Santa Fc By. Co., 270 U. S. 266, 
and were declared to be part of the general 
plan by which Congress intended to promote 
development and maintenance of adequate 
railroad facilities. It was there said, p. 
277: “It (Congress) recognized that pres¬ 
ervation of the earning capacity, and con¬ 
servation of the financial resources, of in¬ 
dividual carriers is a matter of national con¬ 
cern; that the property employed must be 
permitted to earn a reasonable return; that 
the building of unnecessary lines involves a 
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waste of resources and that the burden of 
this waste may fall upon the public; that 
competition between carriers may result in 
harm to the public as well as in benefit; and 
that when a railroad inflicts injur \j upon its 
rival, it may be the public which ultimately 
bears the loss. See Railroad Commission v. 
Chicago, B. <f* Q. R. Co., 257 U. S. 563; New 
England Divisions Case, 261 U.j S. 184; 
Chicago Junction Case , 264 U. S. 258; Rail¬ 
road Commission v. Southern Pacific Co., 
264 U. S. 331. The Act sought, among other 
things, to avert such losses.'’ 

The Texas & Pacific Rv. sought t(|> prevent 
an unauthorized competitor from building 
an extension into territory already served 
by it. Prior to the statute, it could not have 
maintained such a suit, since the competi¬ 
tor’s proposed action did not threaten inter¬ 
ference with any legal right. No carrier 
could then demand exemption froi|n honest 
competition. 

If, as the court below seems to [have as¬ 
sumed, a “party in interest” must 
some clear legal right for which : 
ask protection under the rules commonly ac¬ 
cepted by courts of equity, the paragraphs 
under consideration would not materially 
aid the Congressional plan for pr 
transportation. 

In the Claiborne-Annapolis Ferry case, iftie same 
provisions of law were considered as in tl^e West¬ 
ern Pacific case. There the Commission had issued 


possess 
t might 


omoting 


a certificate of convenience and necessity 


for the 
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operation of a ferry by the Chesapeake Beach By. 
Co. The Claiborne-Annapolis Ferry brought suit 
on the basis that the order was null and void. It 
was held toj be a party in interest under Section 
1 (20), the Court saying, p. 391, 392: 

The right of appellant Ferry Company to 
institute and maintain this proceeding rests 
wholly upon the permission granted by para¬ 
graph 20, Sec. 1. u Anv party in interest 
may institute a suit to enjoin proposed con¬ 
struction, operation, or abandonment of a 
carrier’s line unless it has obtained a certifi¬ 
cate of public convenience and necessity 
from the Interstate Commerce Commission. 
In the absence of such certificate the doing 
of any of these things is declared to be un¬ 
lawful—a crime subject to punishment by 
fine and imprisonment. And the permis¬ 
sion is to apply to the court for an order to 
arrest the unlawful undertaking. The inhi¬ 
bition applies where there is no certificate in 
fact, or where the Commission lacked power 
to (/rant the outstanding one because of in¬ 
sufficient evidence to support its findings or 
other reason. An invalid certificate would 
leave the situation as though none had is¬ 
sued. Chicago, F. I. & P. By. v. United 
States, 274 U. S. 29. [Italics supplied.] 

In the instant case there are no provisions in the 
applicable law such as those contained in the Inter¬ 
state Commerce Act and further, Congress has not 
declared any policy for bridges such as that con¬ 
tained in Transportation Act, 1920, for railroads. 
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Appellant’s failure to perceive these distinctions 
has resulted in its reliance on cases which lend no 
support to its case. 

II 

The bill of complaint states no cause of action against 
the Secretary of War and is wanting in equity 

The Parkersburg-Community Bridge vjas built 
under the authority of the Act of March |3, 1915, 
c. 86, 38 Stat. 954, which granted permissioh for its 
construction in accordance with the provisions of 
the Act of March 23,1906. 1 

The Act of March 23, 1906, the so-called Bridge 
Act of 1906, required approval by the Secretary 
of War of plans for any bridge, the construction 
of which was authorized by Congress (^ec. 1); 
declared that anv bridge built in accordance with 
the provisions of that law should be a post route, 
upon which no higher charge should be made for 
the transmission over it of the mails, the troops, 


and the munitions of war than the rate fj 
paid for transportation over any railroad 
railway, or public highway leading to the 


er mile 
, street 
bridge; 


1 Appellant's brief, p. 16, speaks of both this bridge and its 
bridge as having their charters from the United States and 
as being “creatures of the Congress of the United States.’* 
The use of the word “charter*’ may be misleading; the cor¬ 
porations were given permission by Congress to construct 
the respective bridges but their charters as corporations 
were from the state in which they were incorporated. The 
bridges are not creatures of Congress but the creatures of the 
corporations. 
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reserved to the United States the right to con¬ 
struct, maintain, and repair telegraph and tele¬ 
phone lines across and upon the bridge and its ap¬ 
proaches ; and for equal privileges in the use of the 
bridge and its approaches for all telegraph and 
telephone companies (Sec. 2). 

Section 4 provides that if any bridge erected or 
maintained under the provisions of the act should, 
in the opinion of the Secretary of War, unreason¬ 
ably obstruct navigation, the Secretary, after giv¬ 
ing the parties interested reasonable opportunity 
to be heard, should notify the persons owning or 
controlling the bridge to so alter the same as to 
render navigation through or under it reasonably 
free, easy and unobstructed; that upon failure to 
comply with, such requirement, within such reason¬ 
able time as was fixed bv the Secretarv, the altera- 
tions should be made and the obstructions removed 
at the expense of the persons owning or operating 
the bridge, j The parties failing to comply with the 
requirements of the Secretary were to be deemed 
guiltv of a violation of the act. 

O ft 

It was alsp provided in that section, as follows: 

If tolls shall be charged for the transit 
over any bridge constructed under the pro¬ 
visions of the Act, of engines, cars, street 
cars, wagons, carriages, vehicles, animals, 
foot passengers, or other passengers, such 
tolls shall be reasonable and just, and the 
Secretary of War may, at any time, and 
from time to time, prescribe the reasonable 
rates of toll for such transit over such 
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bridge, and the rates so prescribed shall be 
the legal rates and shall be the rtytes de¬ 
manded and received for such transit. 
(Italics supplied.) 

By Section 5, failure or refusal to comply with 
the lawful order of the Secretary made under the 

4 / 

act, was made a misdemeanor punishable by a tine 
not exceeding tiye thousand dollars. 

It is important to note that no claim is haade by 
appellant that the Secretary of War did not have 
authority to fix the tolls which should be charged 
by the Parkersburg-Community Bridge. Indeed, 
that he had that power is conceded in paragraph 7 
of the bill of complaint (R. 3). But even without 
this concession, there could be no doubt of it for it 
is well settled that Congress has the power to regu¬ 
late interstate commerce (the Parkersburg {Bridge 
is an interstate bridge) by any means which may 
be proper, so long as such means are not contrary 
to some provision of the Constitution. I. C. C . v. 
Brimson, 154 U. S. 447; Louisville cC* Nashville B. 
R. v. Mottley, 219 U. S. 467, 480. 

The making of rates is a legislative function not 
a judicial function as appellant asserts in his brief, 
page 17. The establishment of a rate is tb|e mak¬ 
ing of a rule for the future. P rent is v. Ail antic 
Coast Line, 211 U. S. 210, 226; Louisville d Nash¬ 
ville R. R. Co. v. Garrett, 231 U. S. 293, 318; 
Terminal R. R. Ass’n v. U. S., 266 U. S. 17, 30. 

Congress may itself prescribe rates to be applied 
for interstate commerce or mav commit to some 



22 


subordinate tribunal this duty. I. C. C. v. Cincin¬ 
nati, iV. G. & T. P. Ry. Co., 167 U. S. 479, 494; 
Reagan v. Farmers' Loan d • Trust Co., 154 U. S. 
362, 393, 394. 

When, under the mandate of Congress, a sub¬ 
ordinate tribunal declares a specific rate to be the 
reasonable and lawful rate for the future, it speaks 
as the legislature, and its pronouncement has the 
force of a statute. Arizona Grocery Co. v. Atchi¬ 
son Ry., 284 U. S. 370, 386. 

Conferring power upon the Secretary of War to 
fix tolls of bridges subject to the Bridge Act was 
appropriate; since he is charged with many other 
duties in respect of bridges, constructed by author¬ 
ity of Congress. The standard prescribed in sec¬ 
tion 4 is sufficient—“reasonable and just” tolls. 
Compare section 1 (5) of the Interstate Commerce 
Act which requires that charges for transportation 
shall be “just and reasonable.” 

But this case is not a case where the company, 

whose rates have been fixed bv the Secretary of 

* 

War, is a plaintiff complaining of the order. The 
appellant, a mere volunteer, is complaining. Yet 
the order requires nothing of it, does not relate to 
its tolls, takes nothing from it. All the burden of 
its complaint is that the reduction of rates upon the 
Parkersburg bridge as required by the Secretary’s 
order puts that bridge company in a position to se¬ 
cure traffic which might otherwise use its bridge; 
that the resulting loss of revenue will ultimately 
end in its complete ruin and bankruptcy. 
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Appellant’s contention comes to this, thit as it 
cannot get along with less tolls, a competitor must 
charge high and unreasonable rates in order that 
appellant may not lose traffic. 

That contention was made and promptly I denied 
in Mississippi Valley Bar ye Line Co. v. U.\S., 292 
U. S. 282. In that case certain railroads., in an 
attempt to recapture traffic which had been di¬ 
verted to Barge Lines because of the latters’ lower 
rates, had filed tariffs reducing rates on sugar to 
certain points. The Barge Line and others pro¬ 
tested these proposed rates; the matter was de¬ 
termined bv the Interstate Commerce Commission 
* 

and the rates (with modification) sustained and 
authorized. 

The Barge Line sued to set aside the Commis¬ 
sion’s order, its contention, in part, being that the 
effect of the new competition of the railroads under 
the lowered rates would be “to drive it out of 
business” (p. 289). It relied upon the declara¬ 
tion of section 500 of Transportation Act, 1920, 
that it is the policy of Congress to promote, en¬ 
courage, and develop water transportation m con¬ 
nection with the commerce of the United States 
and to foster and preserve in full vigor both rail 
and water transportation. 

The Court said (p. 288) : 

The admonition does not mean that car¬ 
riers by rail shall be required to maintain a 


rate that is too high for fear that through the 


amt; 

1 * 01 IZ 
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change they may cut into the profits of car¬ 
riers bv water * * *. 

m/ 

The appellant makes its own rates from 
port to port, and may increase or lower them 
at will. AVhat has been done by the Com¬ 
mission affects the carriers by rail alone, at 
least . in its immediate consequences. Trans- 
portqtion by water may feel the repercus¬ 
sions of regulation elsewhere. It has not 
been regulated directly. (Italics supplied.) 

We think there can be no doubt that the asserted 
“damage” which appellant claims does not consti¬ 
tute legal damage; that the order of the Secretary 
does not deprive appellant of any right or inflict 
legal injury upon it and that no property of appel¬ 
lant is taken. 

Complaint is made because the appellant was not 
notified of t,he proceedings to fix the tolls for the 
Parkersburg bridge. The Court below properly 
held that it was not entitled to notice (Memo, opin¬ 
ion, R. 18). The statute under which the Secretary 
conducted the investigation does not prescribe pro¬ 
cedure in such cases but leaves it to the Secretarv. 

The practice is to give public notice through 
newspapers and by posting notices in public places 
in addition to serving the owners and operators of 
the bridge whose tolls are involved, and sending no¬ 
tices to such as the District Engineer may deem to 
be interested. Certainly it is not the duty of the 
Secretary to search out and notify personally 
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everyone who might claim to be interested, jno mat¬ 
ter how remotely. 


By clear implication, the statute vests discretion 
in the Secretary and it cannot reasonably be said 
that his discretion was not properly exercised here. 

So as to the refusal to hear the appellant after 
the hearing had been completed, that cleanly was 
within his discretion. 

The asserted failure to consider the competitive 
conditions between appellant’s bridge and the 
Parkersburg bridge likewise was properly ruled 
below, when the court said (R. 18) : 


My own judgment is that the Secretary of 
War was correct in his view that in fixing 
the rates of the Parkersburg bridge he was 
not required to consider the effect of those 
rates upon another bridge twenty miles dis¬ 
tant. 

The cases relied upon plaintiff involve the 
interstate commerce acts which specifically 
require that rates not only be just ajnd rea¬ 
sonable but that they shall not be preferen¬ 
tial or discriminatory. The present statute 
requires only that the rates be just and rea¬ 
sonable. 

3’. At any rate the refusal of the Secre¬ 
tary of War to consider the effect of the 
rates of the Parkersburg bridge upoifi plain¬ 
tiff’s bridge was not plainly erroneous. 
Therefore it is not reviewable by writ of 
mandamus. 
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CONCLUSION 

The action of the Court below sustaining the mo- 
tion to dismiss and dismissing the bill of complaint 
was correct | and its decree should be affirmed. 

Leslie C. Garnett, 

United States Attorney, 

II. L. Underwood, 

Assistant United States Attorney, 
Attorneys for Appellee, Secretary of War. 
September 1936. 
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